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AMENDMENT AFTER FINAL REJECTION UNDER 37 CFR 1.116 

Responsive to the Final Office Action, Paper No. 20071226, dated January 3, 2008, 
please amend the application as follows. 

Amendments to the Claims are reflected in the listing of claims which begins on page 2 
of this paper. 

Remarks begin on page 6 of this paper. 
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Amendments to the Claims; 

This listing of claims will replace all prior versions, and listings, of claims in the 
application: 

Listing of Claims; 

1 , (Previously presented) A method for switching active calls between entities on a network 
device, the method comprising: 

determming that a time has been reached for an upgrade of firmware on a first processor 
that is still actively handling calls; 

collecting information about a current call on the first processor while the current call is 
being processed by a first entity; 

initializing a second processor residing in the network device with the first processor with 
the information while the current call is being processed on the first processor; 

switching the current call fix)m the first processor to the second processor; 

releasing the first processor fi-om fiirther processing of the call; and 

repeating the switching of the current call fi-om the first processor imtil the first processor 
is fi^e fi-om all active calls for maintenance. 

2. (Previously presented) The method of claim 1 wherein the processors are digital 
signal processors located within the same module. 

3. (Previously presented) The method of claim 1 wherein the processors are located 
in different modules located on the same card. 

4. (Previously presented) The method of claim 1 wherein the processors are located 
on different cards in the network device. 
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5. (Previously presented) The method of claim 1 wherein the method further 
comprises: 

copying compression dictionary tables from the first entity; and 
loading compression tables in a second entity. 

6. (Previously presented) The method of claim 1 wherein initializing a second 
processor further comprises initiating a retrain sequence on the second processor, 

7. (Original) The method of claim 1 wherein the information about a current call 
includes modulation. 

8. (Original) The method of claun 1 wherein the information about a current call 
includes country code. 

9. (Previously presented) A computer-readable medium, having embodied therein 
software code that when executed results in: 

identifying that a time has been reached for an upgrade to a first processor actively 
handling calls in a network device; 

collection of information about a current call on the fu:st processor while the current call 
is being processed by the first processor; 

initialization of a second processor in the network device with the information while the 
current call is still active on the first processor; 

switching of the current call from the first processor to a second processor; 

direction of the second processor to retrain and accept the current call; and 

repeating until the first processor is free of current calls. 

1 0. (Previously presented) The computer-readable medium of claim 9, wherein said 
medixim further comprises a downloadable file. 
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1 1 . (Previously presented) The computer-readable medium of claim 9, wherein said 
medium further comprises an image file uploadable into a digital signal processor. 

1 2. (Previously presented) A network device, comprising: 

at least two processing entities residing in the network device, each able to handle at least 
one active call; 

a connector operable to cormect incoming phone lines to the at least two processing 
entities; and 

a controller to: 

determine that a time has been reached for an upgrade to a first processor that is 
actively handling calls; and 
switch each active calls fi-om one entity to another without interruption, and to repeatedly 
switch active calls on the fu^t entity until the processor is free for maintenance. 

1 3 . (Previously presented) The device of claim 1 2 wherein the controller is part of a 
processor located on one of the entities. 

14. (Previously presented) A network device, comprising: 

at least two means for handling active calls residing in the network device; 
a means for connecting the means for handling active calls with means for transmitting 
phone calls; 

a means for determining that a time has been reached for an upgrade to a first processing 
means that is actively handling calls; and 

a means for switching each active calls from a first processing means for handlmg active 
calls to another processing means for handling active calls without interruption, and for 
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repeatedly switching active calls on the first means for handling active calls and until the first 
processing means is free for maintenance. 

15. (Original) The device of claim 14 wherein the device fiirther comprises a modem 
ISDN channel aggregation device. 

1 6. (Original) The device of claim 14 wherein the means for handling active calls 
further comprises digital signal processors. 

1 7. (Original) The device of claim 14 wherein the means for handling active calls 
further comprise modules located on the same card. 

1 8 . (Original) The device of claim 1 4 wherein the means for handling active calls 
further comprises cards. 

1 9. (Original) The device of claim 1 4 wherein the means for switching active calls 
further comprises a controller. 
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REMARKS 

Claims 1-19 are pending in the application. Claims 1-19 stand rejected under 35 U.S.C. 
103(a) as being unpatentable over Chong et al. (U.S. 6,205,557) in view of Denby et al (U.S. 
6,976,062); claims 5 and 8 are further rejected in view of Zeck (US 2002/0101605). 

Reconsideration and allowance of the pending claims is requested in light of the 
foUov^dng remarks. 

Finality of the Office Action 

The applicant respectfully requests that Examiner Le withdraw the finality of this Office 
Action, as the Office Action does not comply with MPEP §§ 707.07(f) and 706.07. MPEP § 
707.07(f) states "[w]here the applicant traverses any rejection, the examiner should, if he or she 
repeats the rejection, take note of the applicant's argument and answer the substance of it." 
MPEP § 706.07 states "where a single previous Office action contains a complete statement of a 
ground of rejection, the final rejection may refer to such a statement and also should include a 
rebuttal of any arguments raised in the applicant's reply." 

In the applicants' response to the previous Office Action, dated October 15, 2007, the 
applicant traversed the rejections of claims 1-19 under 35 U.S.C. § 103(a) without amendment. 
The current Office Action, dated January 3, 2008, reiterates the same rejections, including errors 
(for instance, no specific portions of Chong or Denby are identified as teaching the features of 
claim 15), for clauns 1-19 as those stated in the previous action. The current Office Action states 
that the "Applicant's arguments filed 10/15/07 with respect to claims 1-19 have been fully 
considered but they are not persuasive." See Final Office Action, page 6. However, the 
Response to Arguments does not address most of the applicant's arguments. For example, the 
Office Action states "Applicant mainly argues that Chong does not teach initializing a second 
processor while a cunent call is being processed on a first processor, and does not teach 
repeating the transfer of calls" and "Applicant further argues that Zech does not teach copying 
compression dictionary tables form a first entity into a second entity." See Office Action, page 
7. These statements only address 3 out of the 14 arguments that applicant made in the prior 
response. Specifically, the applicant argued: 

• Chong does not teach initializing a second processor while a current call is being 
processed on a first processor. 
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• Chong does not teach repeating the switching of calls from the first processor 
until the first processor is firee for maintenance. 

• Denby does not teach determining that a time has been reached for an upgrade of 
firmware on a first processor that is still actively handling calls. 

• The Examiner is using impermissible hindsight in combining Denby with Chong. 

• Chong teaches away from the proposed combination with Denby. 

• Chong does not teach releasing the first processor from fiulher processing of the 
call. 

• Chong does not teach processors being located within the same module, in 
different modules on the same card, and on different cards in the network device. 

• Chong does not teach initiating a retrain sequence on the second processor. 

• Chong does not teach that mformation about a current call includes modulation. 

• Chong does not teach a computer readable medium comprising a downloadable 
file. 

• Chong does not teach a computer readable medium comprising an image file 
uploadable into a digital signal processor. 

• The distributed database in Chong is not equivalent to the recited network device. 

• Zeck does not teach copying compression dictionary tables from the first entity; 
and loading compression tables in a second entity. 

• Zeck does not teach information about a current call that is active on a processor 
including a country code. 

Because the Final Office Action only addresses a small fraction of the applicant's arguments for 
patentability, the Final Office Action does not comply with MPEP §§ 707.07(f) and 706.07. 
Consequently, the applicant requests that the finality of the current Office Action be withdrawn 
under MPEP § 706.07(d) so that all of the appUcant's arguments can be considered. 

The Office Action has not Established Prima Facie Obviousness 
With reference to the combination of Chong and Denby, the Office Action merely states 
"it would have been obvious to one of ordinary skill in the art at the time the invention was made 
to incorporate the teach [sic] of Denby into Chong' s system in order to determine that an upgrade 
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time has arrived." In other words, the Office Action merely states that a first reference teaches 
one part of the claimed invention and a second reference teaches another, and therefore it is 
obvious to combine them. However, this bald assertion does not establish prima facie 
obviousness. MPEP § 2141^11) states: 

The key to supporting any rejection under 35 U.S.C. 103 is the clear 
articulation of the reason(s) why the claimed invention would have been 
obvious. The Supreme Court in KSR noted that the analysis supporting a 
rejection under 35 U.S.C. 103 should be made explicit. The Court quoting 
In re Kahn, 441 F.3d 977, 988. 78 USPQ2d 1329, 1336 (Fed. Cir. 2006), 
stated that "'[Rjejections on obviousness cannot be sustained by mere 
conclusory statements; instead, there must be some articulated reasoning 
with some rational xmderpinning to support the legal conclusion of 

obviousness.'" KSR, 550 U.S. at , 82 USPQ2d at 1396. 

The MPEP goes on to provide several exemplary rationales to support an obviousness rejection. 
The Office Action does not provide any supporting rationale for the rejection other than the fact 
that the references purportedly teach elements of the claims. Therefore, the Office Action has 
not established prima facie obviousness for the combination of Chong and Denby. The same 
argimient applies to the obviousness rejection of claim 5 under Chong, Denby, and Zeck. 

With respect to the rejection of claim 8 under Chong, Denby, and Zeck, the Office Action 
again fails to establish prima facie obviousness. The Office Action does not provide any basis 
for the assertion that information about a current call including a country code is taught in any of 
Chong, Denby, or Zeck. Therefore, j^rima facie obviousness is not established because all of the 
features of the claim are not taught in the references. 

The Combination of Chong and Denbv is Improper 
The combination of Chong and Denby in the Office Action is improper because Chong 
teaches away from the proposed combination and the Examiner is relying upon impermissible 
hindsight. MPEP § 2141 .03(VI) states "[a] prior art reference must be considered in its entirety, 
i.e., as a whole, including portions that would lead away from the claimed invention." Chong 
specifically teaches that its invention addresses the problem in the prior art that "new technology 
is needed to reduce the effects of the failures [of call processors] between the updates" {see 
Chong col. 1, lines 29-32, emphasis added). Therefore, Chong specifically teaches that the 
failures it is referring to are not analogous to reaching a time for a firmware upgrade; they 
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happen between upgrades. Consequently, Chong teaches away from a combination that would 
replace its 'failure determination' with a determination that a time has been reached for a 
firmware upgrade, as the Office Action proposes. 

Also, the Examiner is using impermissible hindsight in combining Denby with Chong. 
MPEP § 2142 states "impermissible hindsight must be avoided and the legal conclusion [of 
obviousness] must be reached on the basis of the facts gleaned from the prior art." The 
Examiner proposes that "it would have been obvious to one of ordinary skill in the art at the time 
the invention was made to mcorporate the teach [sic] of Denby into Chong's system in order to 
determine that an upgrade time has arrived. When the detection method in Chong is applied 
earlier (apply before the processor is failed) then all calls that are transferred will also include all 
active calls at the time the second server is being initialized." See Office Action page 3. 
Everything that the Examiner is pointing to as justifying the combination comes from the 
applicant's own disclosure and is therefore impermissible hindsight. There is no suggestion in 
Chong to apply its redundant call system to determme upgrade times; the entire disclosure of 
Chong is directed to managing a call when a server fails. Denby has nothing to do with call 
processing and thus could not provide the rationale that the Examiner is proposing. In essence, 
the Examiner has read the applicant's disclosure, seen all the inventive principles relating to 
preventative upgrades embodied therein, and then foimd those principles obvious in view of a 
patent that deals specifically with handling device failures and has nothing to do with 
preventative maintenance. This is the very definition of impermissible hindsight. Therefore, the 
applicant submits that the combination of Denby with Chong is improper. 

The Combination of Chong and Denbv Does Not Teach the Features of the Claims 
Regarding claims 1 and 9, the claims refer to initializing a second processor while a 
current call is being processed on a first processor. The Examiner proposes that Chong teaches 
this feature at standby call server 141 and col. 5, lines 22-23. See Office Action page 2. The 
appHcant respectfully disagrees. The only time a switch is made from the active call server 140 
to the standby call server 141 in Chong is when the call server has failed. See, for example, 
Chong, col. 3, lines 1 1-14 stating "[a]s shown in Fig. 3, the database 103 may include the 
standby call server 141 . In one embodiment, the standby call server 141 is used to backup the 
active call server 140 in the event of a failure of the active call server 140 [emphasis added]." 
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Therefore, as the first processor has failed, it cannot be processing the current call when the 
second server is being initialized. Column 5, lines 22-23 of Chong merely state "[a]t some time 
subsequent to the receipt of the response, the interface server 120 determines that the active call 
server 140 has failed. The interface server then designates the standby call server 141 as the new 
active call server." This portion does not say anything about standby call server 141 being 
initialized while active call server 140 is still processing a call; this portion of Chong makes clear 
that standby server 141 does not even become involved until after active server 140 has already 
failed, and thus is not processing a current call. Therefore, Chong does not teach initializing a 
second processor while a current call is being processed on a first processor, as recited in the 
claims. Denby does not teach anything about call initialization and transfer, and thus does not 
remedy this deficiency of Chong. 

Claims 1 and 9 fiirther refer to repeating the switching of calls fi-om the first processor 
xmtil the first processor is free for maintenance. The Examiner proposes that Chong teaches this 
feature at col. 5, lines 18-19. See Office Action page 2. The applicant respectfiUly disagrees. 
There are no other calls taught, suggested or mentioned in Chong, so Chong cannot teach 
repeating the transfer of calls. If there were any other calls on the first processor of Chong, they 
are already gone before switching even begins, because the first processor has already failed. 
See Chong, col. 3, lines 1 1-17. Column 5, lines 18-19 of Chong state "[t]he call information is 
then copied and a copy 123 is forwarded to the standby call server 141 ." Nothing in this portion 
of Chong refers to repeating a call transfer process until a first processor is free for maintenance. 
Nowhere else in the disclosure of Chong does it refer to repeatedly transferring calls until a 
processor is firee of calls. Therefore, Chong does not teach repeatedly switching active calls 
from a first processor, as recited in the claims. Denby does not refer to transferring calls at all, 
and thus does not remedy this deficiency of Chong. 

Claims 1 and 9 also refer to determining that a time has been reached for an upgrade of 
firmware on a first processor that is still actively handling calls. The Examiner acknowledges 
that Chong does not teach this feature, but then proposes that Denby teaches this feature. See 
Office Action page 3. The applicant agrees that Chong does not teach this feature, but disagrees 
that this feature is taught in Denby. Specifically, the Examiner cites to the Summary of Denby 
where it describes that a supplier of products can utilize Denby' s system to remotely upgrade the 
products over a network. See id. However, Denby does not teach that any of these products are 
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processing calls, or more specifically, that a determination is made to upgrade the products while 
the products are actively handling calls. The disclosure of Denby has nothing to do with call 
processing, therefore, it cannot teach that a determination is made to upgrade firmware while a 
processor is actively handling calls. The Exammer proposes that "[i]t is extremely old and well 
known in the art of telephony (and other arts) that when a unit needs upgrading, other unit(s) 
should 'take over' any function(s) of the unit to be upgraded." See Office Action, page 3. The 
applicant disagrees. Although it is possible that one could do upgrades by switching functions to 
other units; this is not necessarily the case. The miit to be upgraded coixld simply be taken 
offline during the upgrade without transferring any functions, for example. Therefore, the 
applicant requests that the Examiner provide some documentary support for this assertion if the 
rejection is to be maintained. 

Claim 1 also recites "releasing the first processor from further processing of the call." 
This is not taught in Chong for the same reason as the initialization feature discussed above; the 
first processor has failed. The disclosure of Chong makes no mention of releasing the processor. 
As the processor has already failed, it is by default released from further processing and no 
explicit release message is needed nor taught in Chong. 

Regarding claims 2-4, the claims refer to the processors being located within the same 
module, in different modules on the same card, and on different cards in the network device, 
respectively. The Examiner proposes that all of these features are taught in Chong at "Fig.2, DB 
103; Fig. 3, server 140 and 141; Fig. 4, processors 170 of 140 and 141." See Office Action page 
3. The applicant respectfully disagrees. None of these portions of Chong say anything about 
processors located in the same module, different modules on the same card, or different cards in 
a network device. Chong does not make any reference in its disclosure as to where the 
processors are located other than to say that they are located in servers 140 and 141 . See Chong 
col. 3, lines 26-3 1 . Therefore, Chong does not teach the features of these clahns. Denby does 
not mention any call processors or their locations, and thus does not remedy this deficiency of 
Chong. 

Regarding claim 6, the claim recites "initializing a second processor further comprises 
initiating a retrain sequence on the second processor." The Examiner proposes that Chong 
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teaches this feature at col. 5, lines 22-30. See Office Action page 4. The applicant respectfully 
disagrees. The cited portion of Chong teaches that a call from the failed active call server 140 
can be transferred to the standby call server 141 because the standby call server was already 
designated to backup the active server and had stored call information. Therefore, Chong does 
not teach any retraining of the standby call server 141 in order to transfer the call; the standby 
call server 141 has already been set up to accept calls from the failed active server 140. 
Therefore, Chong does not teach initializing a second processor by initiating a retrain sequence, 
as recited in the claim. Denby does not teach initializing a second processor at all, and thus does 
not remedy this deficiency of Chong. 

Regarding claim 7, the claim recites "information about a current call includes 
modulation." The Examiner proposes that Chong teaches this feature at "Col. 2, lines 43-44." 
See Office Action page 4. The applicant respectfully disagrees. The cited portion of Chong does 
not say anything about call information including modulation. The only thing Chong says about 
call information is that it might include a telephone number. See Chong col. 2, lines 40-41. 
Therefore, Chong does not teach call information including modulation, as recited in the claim. 
Denby does not teach call mformation at all, and thus does not remedy this deficiency of Chong. 

Regarding claim 10, the claim recites "said mediimi further comprises a downloadable 
file." The Examiner proposes that Chong teaches this feature at "Col. 6, lines 56-67". See 
Office Action page 4. The applicant respectfully disagrees. The cited portion of Chong actually 
teaches that the query processor 170 can be any of various types of computing devices. The 
cited portion of Chong does not say anything about a computer readable medium comprising a 
downloadable file. The remaining disclosure of Chong does not remedy this deficiency. 

Regarding claim 11, the claim recites "said medium further comprises an image file 
uploadable into a digital signal processor." The Examiner proposes that Chong teaches this 
feature at "Col, 6, lines 56-67". See Office Action page 4. The applicant respectfully disagrees. 
The cited portion of Chong actually teaches that the query processor 170 can be any of various 
types of computing devices. The cited portion of Chong does not say anything about a computer 
readable medium comprising an image file uploadable into a digital signal processor. The 
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remaining disclosure of Chong does not remedy this deficiency. 

With regard to claims 12 and 14, the Examiner has interpreted the database 103 in 
Chong, which includes an active call server 140, a standby call server 141, a high speed interface 
(such as a LAN, see Chong, col. 3, lines 4-5), two interface servers 120 and two administrative 
servers 150 and 151 as being contained in one device in order to reject the features of these 
claims. As no definition of server is given in Chong, the plain meaning of the term 'server' 
would generally indicate that the database 103 is a logical grouping of several devices, not one 
network device. This is supported by the description of Figure 3 in the Brief Description of the 
Drawings as 'a distributed database architecture.' A distributed database architecture involves 
distributing various pieces of a database among several devices. Therefore, database 103 is not a 
single network device and thus is not analogous to the features in these claims. 

Further, these claims recite several features that are not taught in Chong and Denby 
similar to the features of claims 1 and 9 including: determining that a time has been reached for a 
processor that is actively handling calls and repeatedly switching active calls. 

Regarding claim 15, the claim recites '*the device further comprises a modem ISDN 
channel aggregation device." The Examiner has not pointed to any specific portions of either 
Chong or Denby as teaching this feature and the applicant does not fmd any such teachings. 

The Combination of Chone. Denbv. and Zeck Does Not Teach the Features of the Claims 
Regarding claim 5, the claim recites "copying compression dictionary tables from the 
first entity; and loading compression tables in a second entity." The Examiner acknowledges 
that the combination of Chong and Denby does not teach these features, but then proposes that 
these features are taught in Zeck. See OfBce Action page 6. The applicant respectfully 
disagrees. Although Zeck does teach dictionary compression methods, it does not teach that any 
compression dictionary tables are copied from a first entity or that compression tables are loaded 
into a second entity. Zeck does not teach that any compression tables are copied or loaded at all. 
Therefore, Zeck does not make up for the deficiencies of the combination of Chong and Denby. 
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Regarding claim 8, although the claun is rejected under the combination of Chong, 
Denby, and Zeck, the Office Action does not give any basis for the rejection of the claimed 
features in any of these references. The Office Action merely states that the recited country code 
is "old and well know in telecommunication system." See Office Action page 6. However, the 
claim specifically refers to information about a current call that is active on a processor including 
a country code. Therefore, general knowledge in the art about the existence of a country code 
does not render the claimed features obvious. 

Conclusion 

For the foregoing reasons, reconsideration and allowance of the pending claims of the 
application as amended is requested. The Examiner is encouraged to telephone the undersigned 
at (503) 222-3613 if it appears that an interview would be helpful in advancing the case. 



MARGER JOHNSON & McCOLLOM, P.C. 
210 SW Morrison Street, Suite 400 
Portland, OR 97204 
503-222-3613 
Customer No. 20575 
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Respectfully submitted. 



MARGER JOHNSON & McCOLLOM, P.C. 




llmothy Murphy 
Reg. No. 59,092 




